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ANSWERS 


F O R 


Helen Blackwell, Executrix of the deceaſed Dr Tobin 
. n Profeſſor of Medicine in the Univerſity 
Glaſgow, her Uncle; 


T O 
The PETITION of Robert B 


HE point at iſſue between th © pou 

the reſpondent as executrix of the deceaſed | Dr Joke 

Johnſton profeſſor of medicine in the college of C 
gow, under the deeds of ſattl ment in their 


ſtated, reſolves in 
6000 merks, con- 


favours, to be hereafter more 
this ſingle _ Whether 
tained in a roviſion, — obnſ/ion to os 
niece, Chriſtian Hoy, and the lawful ihe « of her body, fo 
qualified as not to be affignable but by contract of 
and, in that event, to return to the Doctor's heir, (that is, the 
petitioner himſelf), is a burden the Doctor's heritable 
eſtate, and, as ſuch, payable by the petitioner ; or, e contra, 
if it is a burden upon the executry, and, as ſuch, payable by 
the reſpondent ? 

The Lord Ordinary, by repeated interlocutors, has found 
it to be a burden upon the heritage, upon this uncontrovertible 
principle, That in every queſtion of this kind, reſpecting the 
relief between the different kinds of heirs, or between the 

A heir 


1 
heir and executor, the valuntas teſtatorit is the governing rule; 
and when the deeds of ſettlement executed by the Doktor, 
are fairly conſidered, ſhe flatters herſelf your Lordſhips will be 
A ny with the Lord Ordinary, that it was the Doctor's 


ed and determined purpoſe, that this ſum ſhould remain a 
burden upon his heritable eſtate, without relief from the exe- 


cutry. 
| The reſ t's caſe would be very unfortunate was this que- 
ſtion to be given againſt her. Her huſband's untimely death left 
her very meanly provided, with the burden of ſeveral young 
children, for whoſe aliment and education ſhe was obliged to 
give down a conſiderable part of her ſmall annuity, truſting 
to the reverſion ſhe had reaſon to expect out of the Doctor's 
_ executry, . notwithſtanding the many deeds impetrated from 
him in the laſt ſtage of life, when in dotage, in favours of his 
ſervant-maid and others, which, as they have been ſuſtained 
by judgments of the Lord Ordinary in this 2 of mul- 
tiple-poinding, will fo far exhauſt the whole executry, (as 
appears from a ſtate of the Doctor's funds, and burdens af- 
feting the fame, hereto annexed), that, if this ſum of 6000 
merks is alſo thrown upon her, the whole executry will be 
ever-exhauſted in the ſum of L. 250 Sterling. If the law 
ſtands againſt her, there is no help for it, ſhe muſt ſub- 
mit ; however apparent it muſt be, that nothing could be more 
adverſe to the Doctor's favourable intentions towards her, his 
favourite niece, who would thus be ſtripped of all he intended 
for her, whilſt the other legatees, though leſs favoured, reap 
and enjoy the full gratuities conferred upon them. 

Thus, in particular, it was, that, when the Doctor made 
the firſt ſettlement of his land-eftate, he | aq to the re- 


one © nee for no leſs a ſum than L. 1000 
erlng, which he afterwards deſtroyed ; when in the view of 
betterin her circumſtances, he appointed her his executrix 
and ellliory lane, and fubſtituted her in her mother's 
place, 
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place, quaad the liferent of his land- eſtate, though under ſuch 
burdens as renders that liferent of little or no value. 

In the proceedings before the Lord Ordinary, the petition- 
er did not ſcruple to aver, that the Doctor being juſtly offend- 
ed at the reſpondent's marriage, had, in reſentment thereof, 
deſtroyed her bond of proviſion ; and that though, by the in- 
terceſſion of friends, he had been fo far reconciled as to give 
to her huſband a ſmall portion of 5000 merks, he continued 
his reſentment ſo far as not to renew her former bond of pro- 
viſion ; and though he appointed her his executrix and reſidu- 
ary legatee, impoſed ſuch burdens upon the executry, as near- 
ly exhauſted the ſame; that is, in other words, that the Doc- 
tor, under the ſhew and maſk of making a ſuitable proviſion 
for her, meant a mere mockery. 

Nothing could be more injurious or falſe than this; calculated 
to give the Lord Ordinary an unfavourable impreflion of the re- 
ſpondent, as if, by her undutiful behaviour to her uncle and 
benefactor, ſhe had forfeited his favour and good-will, and 
which was the more unpardonable, as it came from the mouth 
of ſo near a relation, who could not be ignorant of the falſity 
thereof. 

That the reſpondent, from her earlieſt infancy, was, and 
to the day of her uncle's death continued to be his chief fa- 
vourite, is a fact notorious to the whole relations. He took 
her into his family, when but young, to be a companion to 
him. When ſhe came of age, he gave her away in marriage 
to a gentleman, his moſt intimate friend and acquaintance. 
She was married in the Doctor's houſe, he himſelf per- 
fonally preſent, acting the part of a parent to her, and was a 
to the marriage- contract, which bears to be with his 
ſpecial advice and conſent ; and from that day forward he lived 
in the ſtricteſt friendſhip with her and her huſband ; of which 
there cannot be a ſtronger proof than the preference he gave to 
her beyond all his other relations in the ſame degree, when he 

appointed her his fole executrix and refiduary legatee. 
The 
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The only deeds neceflary to be particularly ſtated for your 
Lordſhips judgment upon the point now in diſpute, are the 
diſpoſition or ſettlement of ther land- eſtate, and that of the 
executry : for astothe various other deeds elicited from the Doc- 
tor towards the cloſe of his life, and which have been ſuſtain- 
ed to affect the executry, it does not occur for what —— 
notice is taken of them, if it is not to 1 A 
As an introduction to the a t hereafter to be uſed up- 
on the import and effect of theſe particular deeds, the reſpon- 
dent will premiſe this obſervation reſpecting the general plan 
of the Doctor's ſettlements; viz. That as the Doctor, who 
lived and died a bachelor, had numerous relations in the de- 
gree of nephews and nieces, grand - nephews, and grand-nieces, 
and as his fortune was not ſuch as to impreſs him with the 
. fooliſh idea of eſtabliſhing a family, or perpetual repreſenta- 
uon, he judged much more rationally in the diſtribution 
be made amongſt his numerous relations, whereby all were 
to ſhare of his bounty in a greater or leſſer degree. 
And fo ſtanding caſe, the nt ſo much inſiſted 
upon, of its not being preſumable that the Doctor could intend 
to burden his heir with this ſum of 6000 merks, when he had 
given the liferent of his lands firſt to his ſiſter, thereafter to 
the reſpondent his niece, muſt fly off. That he once charged 
that ſum as an expreſs burden upon the fee of theſe lands, is 
undeniable ; which therefore throws the labouring oar upon the 
petitioner, to ſhow, by evidence equally clear and indiſputable, 
that the Doctor did thereafter transfer that burden | va his 
heritage to his executry. For it is a principle in common 
ſenſe, as well as in law, That a ſettlement once deliberately 
_ and fairly executed, is not in dubio preſumed to be al- 


Such being the general plan of ſettlement or diſtribution 
which the Doctor had projected, he began with the land- eſtate, 


which he deſtined for his fiſter in liferent, and his nephew, 
Profeſſor Blackwell, in fee. And as theſe lands, however low 


rented 
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rented by the then current tacks, made the bulk of his for- 
tune, and for which it was currently reported he had been of- 
fered L. 2000 Sterling, he took under ſpecial conlideration 
what burdens he ſhould lay upon theſe; and the burdens he 
reſolved to impoſe were L. 200 Sterling to his niece Chriftian 
Blackwell, and 6000 merks Scots to his grand-niece, Chriſtian 
Hoy. 


Accordingly, by deed of this date, he gave, granted, and Nov. 23. 
« difponed to and in favours of his filter Chriſtian Fobnſſon,. 


« reh& of Mr Thomas Blackwell, in liferent; and to Thomas 
« Blackwell, their eldeſt lawful ſon, his heirs, &c. heritably 
% and irredeemably in fee, with and under the burdens and re- 
« ſervations under written, his lands of Grange, and others 
% therein mentioned; and he thereby alſo diſponed and 
« made over to the ſaid Thomas Blackwell, his nephew, under 
*« the burdens, proviſions, and reſervations under written, all other 
lands, tenements, debts heritably ſecured by infeftment, ad- 
« judication, or other real ſecurity, and all other heritages 
% whatſoever, and, but prejudice of the forefaid generality, 
« his intereſt in the three adjudications therein mentioned: 
% Providing always, as it is thereby provided and declared, 
%% That the ſaid Mr Thomas Blackwell, my nephew, and the ſub- 
«« jetts before diſponed to bim (but not the liferent in favours 
of my faid ſiſter), are and ſhall be burdened with the payment of 
« the ſum of L. 200 Sterling 7 Chriſtian Blackwell my niece, 
«© and of 6000 merksScots to Chriſtian Hay my grand nicce, and 
of the annualrents of ſaid two ſums and penalties if incurred, 
in terms of two ſeveral bonds granted by me to them, of the 
date of theſe preſents; and with the payment of what further 
ſums | ſhall think fit, by a writing under my hand, to burden 
* the faid Thomas Blackwell my nephew, and the ſubjetts before 
% Aiſponed to him.” And he thereby revokes all former ſettle- 
ments of his heritable eſtate, reſerves his liferent-uſe of the 
premiſes, and power to alter, innovate, &c. 
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From this deed, of the tenor above mentioned, it is mate- 
rial to obſerve, in the firſt place, That it is not conceived in 
the form of a ſettlement of ſucceſſion to himſelf; and failing 
him by deceaſe, to ſuch and ſuch other perſons, which would 
have required a ſervice; but in the form of a direct and im- 
mediate diſpoſition to his ſiſter in liferent; and to her eldeſt 
fon Thomas Blackwell, and his heirs, in fee; with a reſerved 
liferent, and power of alteration to himſelf ; which faculty ne- 
ver being exerced, it was an effectual and ſubſiſting diſpoſi- 
tion from its date. 

2dly, That the diſpoſition of the fee not being perſonal to 
Thomas Blackwell the nephew, but to him and his heirs, it 
did not become vacated by Thomas Blackwell's predeceaſing the 
Doctor, but accrued to Thomas Blackwell's heirs as in his right, 
ſubject ſtill to the Doctor's power of alteration. But as no 
ſuch alteration was made, it is under that character only that 
the now petitioner has, or can have any right to theſe lands, 
not as heir to Doctor Jobnſtan, but as heir to his uncle the a- 
foreſaid Thomas Blackwell, the diſponee. And that ſuch was 
Doctor Johnſton's ſenſe of the matter, is apparent from this, 
That after the death of his nephew the diſponee, until the 
day of his own death, he preſerved that deed uncancelled, and 
never made any new ſettlement or diſpoſition of the fee of 
theſe lands ; though upon the death of his fiſter, to whom he 
had granted the hferent, he ſubſtituted the reſpondent in her 
place, with ſome additional burdens ; which therefore is de- 
monſtration, that as he meant this deed, fo carefully preſer- 
ved, to be the ſubſiſting ſettlement of the fee of his lands, he 
never intended that the petitioner, or any other perſon who 
ſhould take the ſucceſſion under the character of heir to Tho- 
mas Blackwell the diſponee, ſhould have any further intereſt in 
theſe lands than the fee, burdened with the two ſums above 
mentioned of L. 200, and 6000 merks ; though, as the Doctor 
did thereafter, during his own life, tranſact his intereſt in the 
three adjudications above mentioned, which the reſpondent has 

been 
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been informed turned to very little account, and applied the 
proceeds thereof in payment to Chriſtian Blackwell of her 
L. 200.; the lands were thereby relieved of that burden, and 
remained only ſubject to the 6000 merks, in favours of Chri- 
ftian Hay, the Doctor's grand-neice, and which is the ſum 
now in diſpute. 

34y, Your Lordſhips will obſerve, that in ſo far as the 
aforeſaid diſpofition burdens not only the diſponee perſonally, 
but the lands themſelves with theſe two particular debts, it 
differs materially from the common clauſe in deeds of ſettle- 
ment, whether of heritage or executry, obliging the heir or 
executor to pay all the teſtator's debts ; which, whether ex- 
preſſed or not, is implied, but prejudice of the relief which 
the different heirs may be entitled to from one another. The 
burden impoſed by this deed is ſpecial, only of the two debts 
above mentioned : The diſpoſition is granted under the bur- 
dens therein after mentioned, and no otherwiſe; and he 
thereby, not only obliges the diſponee and his heirs to pay 
theſe two ſums, but declares the ſubjects diſponed to be 
therewith burdened. | 

Matters continued upon this footing till the year 1757, 
when Chriſtian Fohnſton the liferentrix, and Thomas Blackwell 
the fiar, being both dead, the Doctor reſolved to complete the 
intended ſettlement and diſtribution of his whole fortune, 
heritable and moveable, and to ſubſtitute the reſpondent in her 
mother's place, as to the liferent of the aforeſaid lands, with 
ſome additional burdens. He had already ſettled the lands 
themſelves in the manner he propoſed they ſhould ſtill go, 
under the burdens impoſed upon them, vi. in favours of the 
petitioner, qua heir to his uncle the aforeſaid Thomas Black- 
well; ſo that, in as far as reſpected the fee of theſe, he had no 
occaſion to make a new ſettlement; and as the whole refidue 
of his fortune conſiſted of his executry or perſonal eſtate, that 
was 2 principal object of the additional ſettlement he then 
intended. 


Accordingly, 


CW 
Accordingly, by deed of this date, the Doctor, then in 


nn. Edinburgh, and when in the full enjoyment of all his rational 


faculties, gave, ted, and diſponed to the reſpondent his 
niece, de Beet of the aforefaid lands 5 provided 
to her mother; and he thereby alſo aſſigned and diſponed to 
her, his whole moveable goods, gear, and effects, and all and 
ſandry debts and ſums of money, heritable as well as move- 
able, that ſhould be reſting and pertaining to him at his death, 
burdened with the payment of certain annuities ; whereby her 
liferent of the lands is in a great meaſure exhauſted, fo long 
as theſe annuitants live, whoſe lives are fully as good as the 
reſpondent's own, which renders her liferent of the lands lit- 
tle better than nominal; and her right to the executry or 
perſonal eſtate, is burdened with ſundry legacies, and in gene- 
ral with the payment of all the Doctor's juſt debts, and per- 
formance of all his deeds, whether gratuitous or onerous. 

This laſt, your Lordſhips know well, is a clauſe of mere 
ſtyle, which in ſettlements of ſucceſſion is implied, whe- 
ther expreſſed or not, but ? 0 of the relief competent to 
one heir or diſponee againſt another. | 

Though by this deed the Doctor did nominally convey to 
the reſpondent, not only all perſonal, but even heritable debts 
that might be owing to him at his death; it is certain fact, 
and not diſputed, that the Doctor, neither then, nor at his 
death, had any debt whatever owing to him by heritable 
- ſecurity ; ſo that theſe were mere words of ſtyle, however de- 
monſtrative of the Doctor's favourable intentions towards the 
reſpondent. 

As by theſe two decds, of the tenor above mentioned, the 
Doctor had difpoſed of his whole eftate, heritable and move- 
able, the queſtion thereupon ariſing is, Whether the 6000 
merks to Chriftian Hay is to remain a burden upon the lands, 
and conſequently upon the petitioner, who takes the lands 
under that very diſpoſition, which impoſed the burden, and 
gave it a real lien upon the lands themſelves ; cr, if it is to 


be 
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be made good by the reſpondent out of the executry, ſo far as 
as that will go? ; 

It is a principle of law, Qy24 gener: per ſpeciem derogatur. 
If one makes a ſpecial bequeath of a particular ſubject to A, 
and thereafter makes a general bequeath to B, without expreſs- 

revoking the former ſpecial bequeath, it is a clear caſe that 
. general implies no revocation of the ſpecial. And by the 
ſame rule, where a ſpecial burden is impoſed upon a particu- 
Lr ſubject, or a particular heir, a general diſpoſition in fa- 
vours of another perſon with the burden of debts in general, 
will neither be underſtood to revoke the former ſpecial diſpo- 
fition, nor to relieve that ſpecial ſubject or perſon from the 
ſpecial burden with which that perſon or right was formerly 
burdened. 

The application of this rule to the caſe in hand is obvious. 
The Doctor, by the diſpoſition of his lands to his fiſter in life- 
rent, and to her ſon Thomas Blackwell in fee, did not only 
take the ſaid Thomas Blackwell and his heirs perſonally bound. 
to pay this particular bequeath of 6000 merks to Chriftian Hay, 
but did, in ter minis, declare the lands themſelves to be there- 
with burdened ; and as he thereby gave it a real lien as againſt 
the diſponee, it is, with ſubmiſſion, impoſſible to preſume 
that by the aſter-ſettlement of his perſonal eſtate in favours 
of the reſpondent, with the ſpecial burdens therein contained, 
and the general clauſe, ſubjecting her perſonally to the pay- 
ment of all his debts, and performances of all his deeds, the 
Doctor could intend, or that it ſhould have the effect, to tranſ- 
fer upon her the 6000 merks, which by the ſettlement of the 
land-eftate he had fo expreſsly impoſed upon the lands them- 
ſelves. More eſpecially conſidering, that, by that very deed, 
he ſettled upon her, as in place of her mother, the liferent of 
theſe very lands, with the burden of certain annuities payable 
forth thereof; and ſubjected her to the payment of ſundry le- 
gacies to others of his relations : ſo that if it had been in- 
tended to burden her alſo with the 6000 merks to Chriſtian 
Hay, it is inconceivable that the fame ſhould not have been 

C expreſsly 
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ly mentioned as well as the others; as it cannot be ſup- 
poſed, that the Doctor had either overlooked or forgot this 
ſpecial bequeath to his niece the ſaid Chriftian Hay. 

The reſpondent therefore reſts her claim to be relieved of 

this 6000 merks out of the heritable eſtate, upon this plain 
and ſimple ground, That, by the diſpoſition of theſe lands, the 
Doctor not only took the diſponee and his heirs perſonally 
bound to that ſum, but declared it to be a burden upon 
the lands themſelves: That the Doctor never recalled that 
diſpoſition, nor made any new ſettlement of the lands: That 
the general clauſe in the after ſettlement of the executry, 
neither imports, nor was intended to transfer that particular 
ſum from the diſponee to the executor; and therefore, that 
it muſt ſtill remain a burden upon the lands: and if the peti- 
tioner does not think that they are worthy of his acceptance 
with that burden, he is at liberty to repudiate the ſame. There 
is no place for a quaſizo voluntatis, where the Doctor has declared 
his will in this particular in ſuch expreſs terms; though if 
there were termini 2abiles for ſuch a queſtion, ſhe ſubmits it to 
your Lordſhips, that the Doctor's intention was clear and 
manifeſt to continue this a burden upon the diſponee to the 
lands. 
And though the reſpondeat is hopeful to have thus in a 
great meaſure obviated all that is material in this reclaiming 
petition ; yet, as the general point therein pleaded is endea- 
voured to be maintained by ſundry very ingenious arguments, 
the reſpondent will proceed to conſider the in their order. 

It is contended, in the fir? place, That though the diſpoſition 
1747 was retained by the Doctor till his death, uncancelled or 
unaltered ; yet as both the liferenter and fiar predeceaſed the 
Doctor, whereby the chief end and purpoſe of that deed is faid 
to have failed, it ought to be preſumed, that the Doctor did nat 
intend that it ſhould continue to be the title under which the 
lands were to be taken; more eſpecially, conſidering that, by 
the deed 1757, he granted the liferent of theſe very lands to 


the 
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the reſpondent, with the burden of certain annuities payable to 
third parties. 
That the eventual liferent which the Doctor had granted by 
the deed 1747 to his filter, did drop by her predeceaſe, is un- 
deniably true ; but that the diſpoſition of fee became evacuated 
by the death of Thomas Blackwe!l, the diſponee, cannot fo ea- 
ſily be admitted. That deed, fo far as reſpected the fee o. 
theſe lands, was not conceived in the form of a ſettlement ot 
ſucceſſion, nor was it perſonal to Thamat Blackwell himſelf; 
but was granted in the form of a direct conveyance to him, 
and to his heirs, with a reſerved power to the Doctor to alter 
the ſame at pleaſure. This power or faculty the Doctor never 
exerced, though he ſurvived Thomas Blackwel! ſeveral years, 
nor made any new ſettlement of theſe lands; fo that his re- 
taining the ſame unaltered or uncancelled till the day of his 
own death, without making any new diſpoſition or ſettlement 
thereof, is the ſtrongeſt proof of the Doctor's intention that 
that diſpoſition was to remain effectual in favours of the peti- 
tioner, as the heir of Thomas Bluckwell the diſponee, in the 
fame terms, and with the fame burdens as granted in favours 
of Thomas Blackwell himſelf; and the after-grant of the life- 
rent of theſe lands in favour of the reſpondent, upon the 
death of the former liferentrix, the Doctor's ſiſter, is real evi- 
dence, that the Doctor had not forgot the former ſettlement of 
theſe lands by the deed 1747, when he ſubſtituted the reſpon- 
dent in place of his ſiſter, then deceaſed, ia the liferent of theſe 
lands; and as he made no ſuch alteration quaad the fer, the 
law muſt preſume that he intended that deed in fo far to remain 
effectual. 

The petitioner obſerves, in the ſecond place, that as the 
deed 1747 did contain a diſpoſition not only of the aforeſaid 
lands, but alſo of all other heritages pertaining to the 
Doctor, particularly of his intereſt in the three adjudications 
above mentioned; it is reaſonable to ſuppoſe that the Doctor 
intended theſe ſeparate ſubjects for payment and relief of the 
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debts with which the lands were burdened; and therefore 
that, :s the Doctor did thereafter tranſact the ſums due upon 
the aforeſaid adjudications, or otherwiſe diſpoſed of the ſame, . 
and that, by the deed 1757, he made over to the reſpondent 
what heritable debts might be owing to him at his death, it 
ſhould upon this ground alſo be preſumed, that the Doctor 
intended to relieve his lands of the 6000 merks to Chritian 
Hay. 

The reſpondent, for anſwer, ſays, That as the diſponee, by 
the deed 1747, was taken expreſsly bound to pay that ſum, 
and the eſtate thereby diſponed, burdened therewith, every 
ſubject ted by that diſpoſition was made liable to the pay- 
ment of that ſum. If the Doctor, in his own life, had diſ- 
poſed of one parcel of the lands, the other two parcels would 
ftill have remained ſubject to the burden. Unaquague glkba 
fervit. The burden was not impoſed upon this or the other 
particular ſubject, but upon the whole ſubjects thereby diſ- 
poned. That diſpoſition remains a ſubſiſting deed to this 
day, and the only title by which thoſe lands can be taken. 
The Doctor has not, by any after deed, relieved the lands of 
that burden, which therefore muſt remain ſubject thereto. 

The petitioner ſays, in the 7h:rd place, that it is unreaſon- 
able to — the Doctor could mean to burden his diſponee 
with the payment of this ſum, when he had no fund out of 
which to pay it, during the ſubſiſtence of the liferent, as the 
Doctor himſelf had uplifted the ſums due upon the adjudica- 
tions, which, at the time that burden was impoſed, muſt 
have been in the Doctor's view, as the fund out of which this 
ſum was to be paid. 

The reſpondent has already ſaid, that the aforeſaid adjudi- 
cations were mere clampers upon bankrupt eſtates, which the 
Doctor knew well would eventually turn to little account, 
and therefore tranſacted them in his own lifetime, upon very 
eaſy terms, and applied the proceeds thereof in payment of the 
L. 200 with which the lands were burdened, in favours of 
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Chriftian Blackwell, another of his nieces ; when, by the diſ- 
fition 1747, he granted the liferent of theſe lands to his fi- 
er, the fee thereof to her ſon Thomas Blackwell, bur- 
dened with the payment of L. 200 to Chriftian Blackwell, and 
of the 6000 merks to Chriftian Hay; he took care ſpecially to 
provide, that theſe two ſums ſhould be a burden upon the fee, 
not upon the liferent. In the diſtribtion he intended to make 
of his effects, he conſidered theſe two ſums to be a rational bur 
den upon the fee of theſe his heritable ſubjects, knowing full 
well, that the perſons to take under that diſpoſition of fee 
would be under no di , cither out of their _ funds, 
or ing heritable ſecurity upon the lands themſelves, to 
22 ſufficient to x By wr two ſums. This muſt 
have been the caſe, had his ſiſter and Thomas Blackwell ſurvi- 
ved him. If Thomas Blackwell ſhould not chuſe to accept of 
the diſpoſition under that burden, he was at liberty to repu- 
diate ſame; and as the lands tranſmit to the petitioner, 
under the ſame deed, and under the ſame burdens, as heir to 
Thomas Blackwell, the fame liberty is competent to him. If 
he does not judge the lands to be worthy of ac , under 
theſe burdens, eſpecially now that he is relieved of the L. 200 
to Cbriſtian Blackwell, he may abſtain therefrom ; but he muſt 
either take it as granted, or repudiate it al er. 

The petitioner contends, in the fourth place, that ſuppo- 
fing the diſpoſition 1747 to be a ſubſiſting deed, and that the 
Doctor intended to continue this 6000 merks as a burden upon 
the lands, it was competent for him, the petitioner, to repu- 
diate the ſame, and to take the lands in the character of heir: 
That he has accordingly made up his titles by ſpecial ſervice, 
as heir to the Doctor: And therefore, as he does not take the 
lands under the deed 1747, he is not bound to acknowledge 
the burdens impoſed by that deed. 

This attempt to elude the Doctor's ſettlement, will not 
meet with your Lordſhips approbation ; nor can the law give 
countenance to it. It has been already obſerved, that the deed 
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1747 is not conceived in the form of a ſettlement of ſucceſ- 
fion, but as a direct conveyance in favours of Thomas Black- 
well, which, therefore, did veſt the perſonal right in him, 
though ſubject to an after defeaſance, if the Doctor had ſo in- 
tended : but as the Doctor made no after alteration, theſe lands 
remained in hereditate jacente of Thomas Blackwell; and being 
diſponed to him and his heirs, muſt be taken by ſervice as 
heir to him. 3 

Had this queſtion occurred with Thomas Blackwell himſelf, it 
is impoſſible, upon any known principle of law or juſtice, that 
the diſponee, by repudiating the diſpoſition, and taking the 
eſtate under the character of heir, can ſhake himſelf free of 
the burdens impoſed upon him by the diſpoſition. This was 
the expreſs doctrine of the civil law, per I. 2. Cod. lib. 6. tit. 
39. where the rule is thus laid down: Eum qui cum teſta- 
mento poſſit obtinere hareditatem, ab inteſtato jus ſue ſucceſſionts 
valuit amplecti, libertatibus eadem teſtamento datis obeſſe non poſſe, 
jampridem placuit. 8. vero jure fatto teſtamento, ceſſante herede 
ſeripto, alter ab inteftato adut hæreditatem, libertates, ne- 
que legata ex teflamento poſſint præſtari, manifeſlum eſt. 

Here the diſtinction is laid down between the two caſes, 
where the double character of heres ſcriptus, and heres ab in- 
teſtato, unite in the ſame perſon ; and where theſe characters 
belong to different perſons. In the firſt of theſe, juſtice will 
not permit the beres ſcriptus to avoid the burdens or legacies, 
by repudiating the will, and claiming ab inteſtato; but under 
whichever of theſe characters he takes the eſtate, the law ob- 
liges him to make good the legacies : whereas, in the other 
caſe, when, by the repudiation of the heres ſeriptus, the e- 
ſtate goes to a different perſon, the heres ab inteſtato, as the te- 
ſtament was, by ſuch repudiation, totally evacuated, the heir 
ab inteſtato was not bound to make good the legacics. 

But the ſeverity of the ancient law in this particular, was 
thereafter amended by Novel 1. cap. 1. & 2. which ſtatuted, 
that the heir 46 inteſtata, ſucceeding by the repudiation of the 
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heres ſcriptus, ſhould be bound to make good the legacies, 'ex 
præſumpta voluntate teftatoris. And moſt lawyers, of the great- 
eſt character, ſuch as Veet, lib. 28. tit. 3. § 14. Sande deciſ. 
Frif. lib. 4. din. 10. Lewen cenſ. for. part. 1. hb. 3. No 2. 
have approved of this amendment of the law, and certified it 
to be agreeable to the modern practice of nations. 

And © this point was expreisly judged in the caſe of Keith 
Turnbull contra Andrew Kinnier, 29th December 1711, ob- 
ſerved by Lord Fountainball, where, in a caſe preciſely ſimi- 
lar, the Lords found, That Andrew Kenmer, the diſponec, 
might totally abſtain ; but, that if he meddled with the 
« heritage, he could not repudiate the burdens laid on it by - 
« the proprietor.” 

The petitioner ſays, in the /z place, That as Doctor Jobn- 
Aan, by the deed 1757, burdened the reſpondent, qua life- 
rentrix, with an annuity of L. 20 to Janet Blackwell, and 
took his heirs and ſucceſſors in the aforeſaid lands bound to 
pay that annuity after the reſpondent's death, his omitting 
to burden his heir with the 6000 merks to Cbriſtian Hay, 
when he burdened him with the annuity to Janet Blackwell, 
cught to preſume, that the Doctor did not intend to impoſe 
any ſuch burden on him. | 

The reſpondent might argue, with at leaſt equal reaſon, 
that Doctor Jobnſtan having burdened her with the annuity of 
L. 20 to Janet Blackwell, and not having burdened her with 
the 6coo merks to Chriſtian Hay, it ſhould be preſumed that 
he did not mean to impoſe that burden on her. But the truth 
is, that both preſumptions are equally groundleſs. The Doc- 
tor had already laid the 6000 merks es an incumbrance upon 

his lands; and therefore, however neceſſary it was, in the bur- 
dens afterwards created, to afcertain by whom, or out of what 
ſubjects theſe ſhould be paid, he had no occaſion to make 
any ſuch declaration with regard to burdens already ſettled. 

It is an agreed point, that this 6000 merks was, by the 
decd 1747, wade a burden, both upon the diſponee and his 
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n the ſubjects thereby diſponed real - 
* c Dodo has 5 deed relieved them Ther bur- 
len; fo that the whole diſpute reſolves into this ſingle queſtion, 
Whether the general clauſe in the deed 1757, ſubjecting the 
teſpondent to the payment of the DoQtor's debts, and arr ng 
ance of his deeds, does either vi /egrs, or ex præſumpta voluntate 
bf the Doctor, transfer upon the reſpondent the burden of this 
6000 merks, which, by the deed 1747, was fo expreſsly laid 
upon the di the lands themſelves, ſuppoſing that 
deed to be ftill fub and effectual? The Lord Ordinary 
has repeatedly found, at it has no ſuch effect; and it is 
hoped your Lordſhips will be of the fame opinion. 


In reſpect whereof, Kc. 
ALEX. LOCKHART. 
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State of the Funds of Dr Fohaſton's Executry, and 


into Capitals at th 


THE EXECUTRY FUNDS Der 


Sterling. 
d. 
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To the balance of the executry- funds, conform 

to the account in 
Frem which deduct an 
intereſt on ers bond, allowed by 
an interlocutor of the Lord Ordi- 
Allo Java nnen e 

an error in 

debit-fide of the executry- account 
formerly exhibited 60 o ©o 


of 


86 © o 
L 1063 3 82 


To balance, wherein the executry- funds are o- 
ver-exhauſted 250 5 10 


1149 3 87; 


Noven 
March 


and of the Burdens thereon, converting the Annuitie: 


the ordinary Rates. 


Contra 


November 23. 1747- By bond of proviſion to Chriftian Hay for 6000 


March 8. 1757. 


By ſame deed ſhe is burdened with pa 


By bond of proviſion 


merks, or 
By diſpoſition to Helen Blackwell, ſhe is burdened 
with payment to the ſurvivor of Jabs White 
and his ſpouſe 


t to 
Mrs Hay of an annuity of L. 20 Sterling year- 
ly, at ten _ 

By a deed Doctor obliges him to pay to Do- 

gt, Apt Bagprggoccny 

ſpouſe, and longeſt liver of them, at 15 years, 
being a double hferent l 

By ſame deed he obliges him to pay into John 
Buchanan's hands, for their uſe 

to Chriſtian Blackwell, Mrs 
French, for 5000 merks, mde 

Beſides 3000 merks N contract oo. x 

riage, now paid, with intereſt from the da 

ro OO N 

By bonds to Elſabeth Taylor for 

By L to pay her yearly L. 5, afterwards 

By iſed to L. 6, at ten years, is 
ſum paid to George Baird and Co. per decreet, 
over and above the funeral charges taken cre- 
dit for 


By ſum of the expences of the cognition per de- 


creet | 

of Mrs Blair's mournings, and 
in the Doctor's family, at his 
EX of proceſs diſburſed by 
od of the account produced, 
public burdens on the land, at the 
Doctor's death, not formerly ſtated 
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